
November 29, 2018 

David A. Brown, Chair 

Citizens Police Review Commission 


Richmond Police Department 

Office of the Chief of Police 


1701 Regatta Boulevard, Richmond, CA 94804-7409 
Bus: (510) 621-1802 Fax: (510) 620-6880 


Greetings Chair Brown, 

In accordance with Richmond Municipal Code 3.54.080, please accept this formal 
response to both the CPRC Investigative Officer’s findings, as well as the CPRC’s 
corresponding recommendations. 

I am in receipt of, and have reviewed CPRC Investigative Officer Lucky Narain’s April 
25, 2018 investigative report regarding the September 14, 2014 fatal police shooting of 
Richard “Pedie” Perez. He was shot and killed by Officer Wallace Jensen in front of 
Uncle Sam’s Liquor Store, 3322 Cutting Blvd. In it, Mr. Narain concludes “more 
evidence leans to a finding that Officer Jensen escalated too quickly and used more 
force than was called for given the totality of the circumstances” and therefore arrived at 
a finding of Sustained with regard to the use of excessive force. 

It is noteworthy that the Sustained excessive force finding reached by Mr. Narain is in 
stark opposition to the Exonerated finding reached in the administrative investigation 
performed by J.P. Badel, of the law firm Rene Sloan Holtzman Sakai LLP. Mr. Badel’s 
independent investigation was done some 3 years before, as is documented in his 
February 27, 2015, 40-page investigative report. My understanding is that the document 
was made available to Mr. Narain through the City Attorney’s Office for review at the 
start of this undertaking. 

Mr. Badel reached a finding of “Exonerated” on all allegations against Officer 
Jensen. He wrote in his final analysis, “the Investigator determined that Jensen utilized 
deadly force appropriately upon Perez based upon Perez’s aggressive conduct. The 
investigation also determined that Jensen’s actions were “justified and/or proper under 
the City’s policies.” 

I disagree with the sustained finding reached by Mr. Narain on the issue of “excessive 
force.” My position is based on review of the Investigative Officer’s report, an analysis 
of the facts of this case, relevant RPD policies, as well as the application of the Graham 
v. Conner objective reasonableness standard, which I will explain in more detail in my 
response. I will also discuss each of the recommendations advanced by the CPRC one 
by one. We have, for a very long time which far predates the Jensen/Perez incident, 
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had a process in place that comprises multiple levels of review for all RPD force 
incidents. 

In cases of Officer-involved fatal incidents in Contra Costa County, a long-standing and 
agreed upon protocol guides the criminal investigation of those incidents. Law 
enforcement investigators and attorneys with the Contra Costa DA’s office take a lead 
role on criminal death investigations. The process includes a public judicial inquiry 
known as Coroner's Inquest, whose purpose is to determine the cause of a person’s 
death in when it results from an encounter with law enforcement. The facts of the 
circumstance of death are presented, along with the findings of the postmortem 
examination of the decedent’s body, which is performed by the Contra Costa Coroner. 

In Richmond, our trained detectives join with the personnel of the DA’s Office on initial 
investigative efforts on officer-involved fatal incidents. Concurrently, we undertake a 
parallel administrative investigation that scrutinizes tactics used, the relevance of 
training, the effectiveness or lack thereof of the application of defense weapons, and 
compliance to Department policy - which is an activity normally done by an “Internal 
Affairs” unit. The Office of Professional Accountability (OPA) ordinarily performs this 
function for the RPD. 

In the Jensen/Perez matter, the Contra Costa District Attorney’s Office led the criminal 
investigation of the incident. Additionally, the Police Department contracted with the law 
firm Rene Sloan Holtzman Sakai LLP, where by J.P. Badel accomplished an 
independent administrative (“IA”) investigation of the encounter. The two investigations 
were done in parallel order, each one with different purposes, as well as dissimilar 
standards of proof: beyond a reasonable doubt (criminal), versus a preponderance of 
the evidence (administrative). 


CPRC Investigative Officer’s Report 

The standard of proof that applies in cases of allegations against Richmond police 
officers when they are investigated by the CPRC is “clear and convincing” (RMC 
3.54.080(12)). Comparatively, it is a higher burden than the one used in administrative 
(IA) investigations, whose conduct follows US Department of Justice Guidelines for 
Internal Affairs investigations - “a preponderance of the evidence.” The highest 
standard of evidentiary proof, “beyond a reasonable doubt,” is what’s applied in criminal 
prosecutions through the Courts. 

Mv Position 

The articulated distinctions in the different standards of proof are relevant because they 
provide a measure for the facts that were gathered to support or to contradict specific 
allegations. My overriding concern with the CPRC investigative report is its reliance on 
elements unsupported by fact, as evidence - evidence relied upon as the basis to form 
conclusions. Taken as a whole, I’m compelled to disagree with the methods used to 
reach the finding of Sustained. In the fog of a heated physical fight - which 
characterizes much of the Jensen/Perez encounter - decisions and actions happen in 
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milliseconds, human strength can also rapidly dissipate under stress, and proportional 
to the exertion of physical effort during a prolonged physical struggle. A truth, it seems 
that was not taken into account in this report’s analysis. It leans toward unjustifiably 
discrediting Jensen’s testimony, so that the weight of his perspective in the moment is 
not taken into account, when rightfully the perspective of the officer in the moment 
should carry significant weight when measuring “reasonableness” after the fact. 

Here are my thoughts on the most compelling elements of the CPRC investigation 
unsupported by fact in depth: 

• Page 5 of the investigator’s report, Image 2 depicts a fully erect subject to 
illustrate “hypothetical firing trajectory based on Jensen’s testimony in the 
December 2014 Coroner’s Inquest.” Jensen never said or suggested that the 
subject stood fully upright when he fired his pistol at him, but that the subject 
was moving toward him (forward). The trajectory photograph, image 3 on 
page 6 is consistent with the subject bending forward and or moving in a 
forward manner toward Jensen - and supported by the angle of the entrance 
and exit projectile wound, as illustrated by the green dowel placement in 
Perez’s corpse. 

• Page 7 reads in part, “The lapse between the first shot and the second shot 
was less than a couple of seconds.” More precisely, the cadence of shots 
fired was much faster. Shotspotter data (which is referenced in the report) 
clearly documents a .5 second split between the first and second shot, and a 
.6 second split between the second and third shots for a total time of 1.1 
seconds for all three gunshots discharged by Jensen. The statement is also 
at odds with Mr. Narain’s Power Point presentation, slide number 9, which 
shows a graphic of the relevant Shotspotter data. 

• Page 8, it states, “Perez would not have had much opportunity to charge - 
especially after being shot twice.” This statement contradicts reality. There 
are countless examples of committed subjects who are mortally wounded that 
continue to fight until the human body shuts down because its systems can 
no longer support life. Gunshot injuries are not immediately incapacitating - 
the exception being impact that causes severe injury to the brain stem. 

• Page 10 contains the declarative statement “None of Perez’s DNA was 
present.” This statement is unproven. Several of the swabs from Jensen’s 
gun showed “insufficient alleles for interpretation.” This truth does not support 
a definitive finding that none of Perez’s DNA was present. Furthermore, the 
absence or presence of Perez’s DNA on the pistol grip of Jensen's gun would 
neither contradict nor support Jensen’s recollection of the fight, and it is a 
false cause to deduct by reason that these facts therefore indicate that 
Jensen exaggerated his claims. The supposition offered - among the many 
possibilities - regarding the touching of Jensen’s gun by Perez is perplexing. 
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• Page 11- Reasonableness Analysis. The report correctly paraphrases a 
portion of the Graham vs. Conner use of force legal standard in stating “The 
reasonableness of a particular use offeree must be judged from the 
perspective of a reasonable officer on the scene, rather than with the 20/20 
vision of hindsight." What’s left unsaid is that members of the public have a 
legal requirement to comply with a police officer’s directives. This encounter 
took an unpredictable turn for the worse once voluntary compliance was lost - 
facts that are pertinent to assessing the totality of the circumstances. RPD 
PM 300.3.2 articulates a lengthy yet limited list of factors to be taken into 
consideration when evaluating whether an officer used reasonable force. 

None appear to have been taken into account through the conduct of this 
investigation, even though some seem pertinent to this fact situation. They 
include the conduct of the individual being confronted; officer level of 
exhaustion/fatigue; the effects of drugs or alcohol; subject’s mental state or 
capacity; proximity of weapons; the degree to which the subject has been 
effectively restrained; as well as the potential for injury to officers, suspects 
and others. 

• Page 12/13 - C. General Factors. The statement “If Jensen felt that he was 
unable to deal with Perez, it would seem that a reasonably prudent officer 
would immediately call for backup before engaging a suspect” is a faulty 
analogy. Jensen’s appearance at Uncle Sam’s was not in response to a 
service call, but rather a check-in he’d initiated on his own because it was a 
problematic liquor outlet and the regular source of above average repeat calls 
for service. By coincidence the store clerk was calling police on Perez for 
bothering customers when Jensen broke the threshold of the front door and 
unknowingly encountered him. Perez was initially compliant with Jensen’s 
verbal direction, but then at the first sign Perez was growing non-compliant, 
Jensen radioed for backup. 

• Page 13 - “Jensen and Perez were approximately six feet apart and a Taser 
would not have the distance to fully charge to be effective” is misleading on 
how Tasers actually work. They do not require at least 15 feet of distance to 
be effective. These units are carried in the fully charged mode. 

• Page 15 - K. Potential for Injury. Accurate shooting under stress (even 
minimal stress) is extremely difficult. Even in close quarters fact is, misses do 
happen. The investigator’s statement shows a lack of fundamental 
understanding required in order to find alignment with the “perspective of a 
reasonable officer on the scene” as is the Graham vs. Conner legal 
guideline. 

• On page 17, the investigator states that Officer Jensen embellished his story 
(and the Power Point presentation actually states that Jensen was 
untruthful). This has not been proven in any manner whatsoever. The 
perceptions of police officers (and in fact, of all crime victims) can be slightly 
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altered by the stress of a deadly encounter. This normal human reaction 
does not equate to untruthfuiness. Numerous scientific studies support this. 

Taken collectively, the aforementioned concerns call into question the degree of 
fairness, objectivity, impartiality and ethical integrity of the Investigative Officer’s 
reasoning and deductions, as required under RMC 3.54.070. These concerns highlight 
flaws of the investigation, and inasmuch they weaken the very reasoning relied upon to 
reach the sustained finding on the question of excessive force under a “Clear and 
Convincing” standard of proof. 

The Jensen/Perez encounter presents a very unique set of circumstances for study and 
evaluation, upon which we can build the hope that we can prevent future tragedies 
similar to the outcome of these very sad circumstances. My critical feedback is in no 
way intended devalue human life, scapegoat responsibility for the outcome of this 
encounter, nor to assign blame to or tarnish the memory of Pedie Perez in any 
way. Instead, the Richmond Police Department is most interested in what can be 
learned to help us be better going forward. 

in our first after-incident reviews we recognized the opportunity for some changes, I 
address each of the CPRC recommendations individually, with an explanation of the 
actions we have or have not taken, and the reasoning behind our position, where 
appropriate. 


CPRC Recommendations 

1. Taser and OC variants effective at 15 feet - The Taser CED cartridges that we 
issue to our officers have a range of 25 feet, and in as much provide for greater 
standoff distance than 15 feet. Although the OC (Oleoresin Capsicum) spray we 
issue to our officers has a maximum range of 25 feet, according to the 
manufacturer it is most effective at a range of 4-6 feet. 

2. Recurrent training on force options / consider “use of force pyramid” - We 

currently exceed California POST recurrent training mandates for teaching 
Weaponless Defense (this incorporates Arrest and Control, TASER, OC and 
baton). Regarding the use of force pyramid, we teach the more current use of 
force continuum, which is similar. It is based on the premise of beginning with 
the least amount of force judged reasonably necessary given the facts and 
circumstances of the situation encountered, with the ability to make adjustments 
as appropriate. It allows for the officer to choose the force option most 
appropriate to the situation, as well as to employ “de-escalation” techniques even 
if a higher level of force has been used. This is taught in conjunction with the 
Use of Force Policy, PM 300, and Principled Policing philosophies so that officers 
are trainings to think through force encounters. “Principled Policing” is a POST 
curriculum that combines unconscious or implicit bias concepts with the 
principles of Procedural Justice. 
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3. Use of Taser and other less-lethal options - Every patrol officer is equipped 
with multiple less-lethal options, including Taser, baton and OC spray. Axon, the 
manufacturer of Taser, does not recommend the use of a Taser on a fleeing 
subject. Current policy allows for its use on fleeing subjects when the severity of 
the circumstances make it an option for consideration. Flight alone does not 
warrant Taser activations, PM 309.5. Patrol sergeants are equipped with kinetic 
energy projectiles (bean bag), which are fired from a shotgun as an additional 
less-lethal option. 

4. Implicit Bias training / Reinforce Community Policing - The POST curriculum 
Principled Policing is among the training that our police officers have been 
receiving since 2015. All of our officers have attended multiple trainings 
regarding procedural justice and implicit bias. As part of our new officer 
orientation, each new employee receives a 2 hour block of instruction pertaining 
to “Procedural Justice,” which is coupled with de-escalation tactics and 
techniques. In this training session, we cover the implicit bias principles. In 
addition to this, we conduct department wide “Cultural Diversity” training, which 
includes the principles of "implicit bias.” 

We continue to operate a neighborhood policing model which assigns police 
officers to neighborhoods for longer periods of time, in alignment to a three- 
district geographical ownership model that follows a hierarchy of command from 
a captains level for ownership and prioritization of problem solving efforts and 
allocation of resources. Field training of police officers follows a problem-based 
learning model based on Community Policing philosophy. 

5. Expanding and leveraging camera technology - Current reality is that much of 
society is under private surveillance by some form of camera system, which we 
aim to leverage when we investigate crime. It is a good idea to also expand 
current CCTV coverage in the city, as funding allows. 

6. Considering gel-based OC - We have not studied this as an option, but we can 
explore what LA is doing in order to make informed decisions accordingly. 

7. Expand crisis intervention training - Agreed. This is work in progress. Every 
RPD officer will have undergone the training by the end of 2019. 

8. Batons carry - Mandatory carry went into effect in late 2014. We currently 
conduct baton training every other year as part of perishable skills training. 

9. Less-lethal force options - We currently use many less-lethal force options - 
Baton, Taser, OC spray, kinetic projectile shotgun. 

10. Level 3 retention holsters - RPD has required all officers to use a level three 
holster for the past 10+ years. Each holster is inspected for serviceability during 
monthly firearms and tactics training. 
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11 . De-escalation policy - De-escalation training is already woven into force training 
being done (as was the case when Jensen was employed here), it just was not 
given that label. We will explore formalizing a policy on the practice of the range 
of de-escalation techniques. 

12. Transparency - We will continue to strive to be as open as we can be, 
respecting Constitutional protections, privacy laws, investigative processes and 
labor contracts. We are exploring the use of a narrated video release of our AVR 
videos. This will help to inform our community and contextualize the video 
content. We are also in the process of procuring fairly new software that will 
keep our crime victims informed about the progress in their case. This system 
will help to improve communication between the department and the community 
by allowing us to communicate by phone, text and email. We continually look for 
opportunities to improve on our services. 

13. Emergency K-9 use when cover unavailable - Policy allows for this - handlers 
can remotely open the canine compartment door on demand. 

14. Enhance community outreach - We are always looking for new ways to 
engage residents. Our Community Safety Academy and “Pound the Beat” efforts 
are recent initiatives aimed at accomplishing that very goal. 

15.24/7 Translation services - In place. We have a number of police personnel that 
speak different languages as well as a 24/7 language line that is available to all. 


In closing, I would like to thank you, Chair Brown, and all of the members of the Citizens 
Police Review Commission for all of your time and attention in compiling these very 
worthy recommendations. As you are aware, our world is constantly changing, so we 
must stay vigilant so that we are making the continued adjustments necessary to deliver 
the best possible service to the public, and to keep our police officers safe through all of 
the dangers inherent to their jobs. 

Best regards, 


Allwyn Brown 
Chief of Police 


Carlos Martinez, City Manager 
Bruce Goodmiller, City Attorney 
Bruce Sublet, Assistant City Attorney 
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